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Community association leaders should be prepared to give no quarter when one of their 
neighbors falls behind in paying assessments, says attorney William Ward of Stamford, Conn.  

One of his legal mentors even likened the collections process to military justice: It should be 
swift, sure and severe. 

"For those who don't have the ability to pay or don't intend to work it out with the association, 
you gain nothing by not proceeding in strict accordance with your collections policy," Ward 
says. "Swift, sure and severe is very important." 

In Seattle, management expert Paul D. Grucza, CMCA, AMS, PCAM, recommends a softer 
approach, at least initially. He says some of his community associations have had success by 
sending a polite reminder before firing off a more strongly worded first warning. 

"I've always been a humanist when it comes to this, because sometimes people get in situations 
where they simply can't pay. If a person's late, before you drop the hammer, send something out 
that reminds them that it's due, that they may have forgotten," says Grucza, director of education 
and client satisfaction for CWD Group.  

He adds: "A savvy manager, a savvy management company, knows the people who know how to 
play the game. That's a whole different story." 

Collections—an area of operations increasingly fraught with legal ramifications—is probably 
nobody's favorite job. But it's also a necessary and important one, especially during an economic 
downturn and slow recovery. In recent years, delinquency rates at communities spiked from 
prerecession levels, forcing boards to take a variety of drastic steps to balance the books, a 2011 
CAI survey confirmed. The now-familiar remedies have included neglecting or dipping into 
reserves and raising assessment levels on the responsible owners who pay on time. 

The process of pursuing late assessments is generally the same at community associations 
everywhere. Professional opinions vary, however, on some of the finer points in the process.  

Don't Wait 
Everyone at least agrees on this: The larger a debt grows, the harder it is to collect.  

Denver-area attorney Brianna Schaefer, whose firm HindmanSanchez holds workshops on the 
"psychology" of collections, says the delinquency habit can spread if owners perceive their 
community association is lenient. Better to cordon off the "contagion" and get an attorney on the 
case as soon as possible, she advises. 
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"It may seem counterintuitive," says Schaefer, who explains board members often don't want to 
release an account to counsel to collect when everybody's struggling for money. "Turn accounts 
over with the smallest balance possible. The liquidation rate on small balances is far higher than 
if the balance grows. They have to be tough." 

A zero-tolerance policy is most important for smaller community associations, particularly the 
self-managed ones, says veteran condominium attorney Benny L. Kass of Washington, D.C., a 
member of CAI's College of Community Association Lawyers. 

"I've had clients call me when the association is owed $10,000. They haven't gone after the 
owner for years," he says. "They're embarrassed to knock on their neighbor's door and say, 
'Johnny, you owe money.' On the other hand, they're the associations that need the money the 
most." 

Adopt a Clearly Defined Policy 
A delinquency policy must be consistent with a community association's governing documents. 
It sets out how the community or its hired manager will notify owners of delinquencies with a 
series of letters (usually beginning when an assessment is 10 days late) before the matter is 
turned over to a collection agent (usually a law firm) for more aggressive action. 

Sounds simple enough, but it's not always easy for board members to keep emotion out of the 
equation. When board members try to balance empathy for neighbors, who may be struggling, 
with their fiduciary duty, collections can become difficult. 

"They've got to be tough but with a heart," Kass says of weighing an owner's circumstances. "If 
Johnny comes in and says, 'Hey, my grandmother just died, I need another month's extension,' as 
long as this isn't his fifth grandmother who's died, as long as it's a legitimate excuse, they've got 
to have a little heart." 

Christine Evans, CMCA, PCAM, thinks board members should stay as distanced as possible. 
Her management company urges clients to let the professionals handle it and report back. Yet 
some well-intentioned volunteers insist on trying to run interference with a unit owner, which 
can delay the process. 

"It's hard for them when they know this person. Maybe they've heard some stories, and they're 
feeling bad for them," says Evans, president and CEO of Vanguard Community Management, an 
Associa company, in suburban Chicago. "It's too much personal interaction. It really makes it 
difficult for everyone." 

Jeff Kutzer, CMCA, PCAM, president of The Management Trust, Colorado division, cites an 
unusual example of a board getting too personally involved in collections. Two investor owners 
on the board of a financially strapped Colorado condominium convinced the rest of the board to 
keep extending the deadline to pay a special assessment that had been levied on everyone. Other 
owners had paid on time. 



"The other board members were agreeable to extending the time frame for when they were 
considered delinquent because it was better to get some of the money than start battling," says 
Kutzer. "It put us in a big ethical dilemma because, as management, we're supposed to enforce 
everything equally." 

The Management Trust terminated its contract with the condominium. 

To avoid potential problems, warning letters should define any late fees, interest or expenses 
triggered by the delinquency and ramifications if the owner doesn't pay the balance, 
professionals say. Late fees are often nominal, ranging from $10 to $25, but Grucza in Seattle 
says boards may want to rethink the scale of the penalties at affluent communities.  

"If you can afford a million-dollar condominium, a $50 late charge is  
probably what they drop at lunch. My recommendation always is: Make the late charge 
commensurate with the values of the units, the value of their monthly maintenance 
(assessments). Make it sting enough that if they don't pay, they're going to get nicked," he says. 

Associations need to be careful with late charges, however; some states regulate the scope of fees 
and expenses added to unpaid balances. 

Consider Payment Plans 
During an association's attempts to collect, an owner may request a payment plan. Under such 
agreements, he or she promises to stay current with assessments going forward and pay a portion 
of the outstanding balance. If the owner fails to live up to the deal, it's nullified. One size does 
not fit all. 

"We typically would say pay the current assessment plus something—and it's the 'something' 
where you have to find the sweet spot," says Tempe, Ariz., attorney James Hazlewood, whose 
firm represents more than 3,000 associations. "You want to get the most someone can pay, but 
you also want to make sure that they're going to make those payments." 

Ideally, he says, a payment schedule should be set up so that an owner settles the entire debt 
within a year. Fewer than six months is even better. 

Ward, the Connecticut attorney who advocates the "swift, sure and severe" approach, tells his 
board clients they should consider payment plans, particularly during a recession. The catch: 
only if the agreement can keep the owner's debt at a level equal to six months' worth of 
assessments or less. Connecticut's "super lien" law allows a community association to collect 
only six months of past-due assessments after a bank forecloses on a property.  

"As long as the payment plan will keep the debt under six months, they're not at risk for losing 
monies," Ward says. 

He doesn't recommend delving into someone's personal circumstances when he or she asks for 
the arrangement. Boards should simply determine whether an owner can meet the terms of the 
payment plan. They should not ask for doctor's letters or tax returns, Ward says. 



"If the owner says he can pay—and he does—that's all that you really need to know," he says. 

Other professionals agree caution is appropriate in this area. They say some personal 
information, such as medical history, could trickle out when an owner tries to explain why he or 
she is behind on assessments. 

"Owners will raise it as something they'd like the board to consider. Sometimes they will, and 
sometimes they won't," says Angela Morisco, an attorney with Becker & Poliakoff's Morristown, 
N.J., office.  

Morisco, who specializes in collections, says it's appropriate in some circumstances to request 
financial information. One board she counsels had to consider whether to grant a third payment 
plan to a chronically delinquent owner who was trying to modify a mortgage. 

"We did ask to see the financials and the application that was submitted in connection with that 
just to be sure the board had some ability to make a reasoned decision," says Morisco, who notes 
the board was wary of being duped again. 

Waive Late Fees—Or Not 
It's common for associations to waive or reduce late fees as a carrot for owners who enter into a 
payment plan. The prevailing thought is that an association doesn't budget for late fees anyway.  

"Usually, we let an association know they should think of late fees and interest not as income 
sources but for the purpose of getting people to pay up," says Evans, the management executive 
from the Chicago area. "If someone's agreeing that in three months they'll be all paid up, it's a 
great incentive to say in return, 'We'll take off all late fees that are accruing.' " 

Other professionals disagree with the strategy or suggest at least waiting for an owner to make 
the final payment before forgiving any fees. Meanwhile, some in the industry believe an owner 
should always be on the hook for hard costs stemming from a delinquency, such as service 
charges to administer a payment plan or the legal fees of attorneys. 

As for repeat offenders—people who continually find themselves on payment plans—
professionals are wary of giving them any additional breaks. 

"Board members have to live with these folks. They want to be neighborly, but only to a point," 
says Kutzer, The Management Trust executive in Colorado. "They have to take the business of 
the association very seriously." 

Weigh Foreclosure Carefully 
Getting a judgment against a delinquent owner is no guarantee he or she will pay a financial debt 
to an association. Likewise, foreclosing on a lien—the most drastic step in the collections 
process—is no failsafe solution either. Presumably, a bank with first mortgage priority will 
trump any other claim. 



"It is potentially worthwhile (to foreclose) when the lender hasn't yet commenced its 
proceedings," Morisco says. "Typically, the association will be able to get its final judgment way 
before a lender." 

If the bank or mortgage company is AWOL, the board can at least rent the unit to generate 
revenue. Once the bank acquires the home, it must pay assessments moving forward, in addition 
to any back assessments obligated under a "super lien" statute.  

Maybe it never goes that far. Professionals say sometimes initiating a fore- 
closure can be a smelling salt for owners who have been stubborn about a debt. 

"I have seen people who will not believe that the association would go that far," Grucza says. 
"And then when they're served with the intent-to-foreclose papers, the next call they make is, 'Oh 
my God, please let me come in, sit down and talk with you. I don't want to lose my home.' " 

Be Aware of Fair Debt Collections 
The Fair Debt Collection Practices Act, commonly known as FDCPA, is a 1977 federal law that 
governs how third-party agents can pursue debts owed to creditors, including community 
associations. Debt-collection agencies, debt buyers and law firms that collect are subject to the 
act's restrictions, such as the hours when they can try to contact people who owe money. The law 
has been interpreted differently in various federal circuits. 

With the FDCPA looming, attorneys who send warning letters on behalf of community 
associations must choose their words with precision, says Morisco. For example, an owner has 
30 days from the receipt of a letter to dispute a claim, not 30 days from the date printed on the 
letter. 

"It's an important issue because a simple little violation—a word in a letter—then could evolve 
into a class action because you're sending that letter to unit owners routinely," she says. 

The good news for community associations is they are considered original creditors and aren't 
subject to the same type of hoops as their agents.  

Kass, the Washington, D.C., attorney, cautions: "I still think the law would apply that you can't 
call the unit owner's boss and say, 'Your employee's a deadbeat.' " As for knocking on someone's 
door, he says, "You don't want to do it after 7 p.m. or at 3 a.m., when it's unreasonable." 

The not-so-good news for community associations: State laws that dovetail with the FDCPA can 
make associations or their hired managers subject to restrictions. 

"You have things like state-law claims for negligence or invasion of privacy or intentional 
infliction of emotional distress," says Tomio Narita, a San Francisco attorney who holds 
seminars on the pitfalls of the FDCPA for debt collectors. "Before you engage in any type of 
collection activity, you ought to get some legal advice on how far you can go or what your 
procedures should be." 



The management company for an Olney, Md., condominium association found itself embroiled 
in a lawsuit filed by an owner who disputed a special assessment imposed in 2006. A federal 
judge last year ruled the firm should have been licensed as a debt collector under the state's 
FDCPA equivalent law. The judge ordered a jury trial to determine if damages should be 
awarded to the plaintiff.  

Narita says community associations themselves have stayed out of the FDCPA legal arena—so 
far. They can stay safe and aid the collections process, he says, by providing scrupulously 
accurate data. That way, demand letters to debtors will be harder to dispute. 

"More and more creditors are getting pulled into the litigation that I'm handling, and so 
homeowners associations could get pulled into it as well if their attorneys are getting sued more 
often," Narita says. "You can tend to let your guard down a little bit, and that's what's going to 
come back and bite people if they're not careful." 

 
Mike Ramsey is a Chicago-based freelance writer. 
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